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United States Court of Appeals for the 
District of Columbia 


A. District Court of the United States for the 

District of Columbia 

Law No. 89950 

Jennings A. Snider 

vs. 

La Verne Moore 

United States of America, 

District of Columbia, ss: 

BE IT REMEMBERED, that in the District Court of the 
United States for the District of Columbia, at the 
City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were 
filed and proceedings had, in the above-entitled 
cause, to wit: 

1 Declaration 

Filed March 7 1938 

In the District Court of the United States for the District 

of Columbia 

Law No. 89950 

Jennings A. Snider, 1401 F Street, N. W., Washington, 

D. C. 

vs. 

La Verne Moore, 2017 Connecticut Avenue, N. W., Wash¬ 
ington, D. C. 

The plaintiff, Jennings A. Snider, by and through his 
attorney, Cornelius H. Doherty, sues the defendant, La 
Verne Moore, for that the said defendant purchased goods 
and merchandise from Julius Garfinckel, trading as Julius 
Garfinckel & Co., in the sum of $2196.25, and the said de¬ 
fendant promised and agreed to pay the aforesaid amount, 


o 


LA VERNE MOORE VS. JENNINGS A. SNIDER. 


which said account was assigned, in writing, to plaintiff; 
that the defendant has not paid the said sum and there 
is now due and owing the sum of $2196.25, with interest 
thereon from June 10, 1930. 

WHEREFORE, plaintiff sues the defendant and claims 
the sum of $2196.25, with interest thereon from June 10, 
1930. 

CORNELIUS H DOHERTY 
Attorney for Plaintiff. 


2 Plea of Statute of Limitations. 

Filed June 27 1938 

* • # 

Comes now the defendant, La Verne Moore, by her at¬ 
torney, and for a plea to plaintiff’s alleged cause of action 
as set forth in the original Declaration and Affidavit of 
Merit filed herein, says that said plaintiff ought not to have 
or maintain its cause of action because the same is barred 
by the statute of limitations in that the right to maintain 
such action accrued more than three years next preceding 
the filing of this suit. 

DAVIES, RICHBERG BEEBE 
BUSICK & RICHARDSON 
ALFONS B LANDA 
ROBERT W MAPES 
Attorneys for Defendant 

Service acknowledged this 27th day of June, 1938 

C. H. DOHERTY 

3 Let this be filed 

7/29/38—LUHRING J. 

Amended Replication 
Filed July 29 1938 

* # • 

Comes now the plaintiff, Jennings A. Snider, by and 
through his attorney, Cornelius H. Doherty, and, in answer 
to the matter contained in the Plea filed herein, says that 
the defendant, La Verne Moore, in writing, under date of 
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May 27, 1937, did admit and acknowledge that the amount 
sued for herein was correct, which said admission being of 
the following tenor, to wit: 

Mrs. Mead Moore 
2017 Connecticut Ave. 

Washington, D. C. 

Gentlemen:— 

Attached below is statement showing the balance of your 
account as it appears on our records as of date mentioned 
therein. 

Our Auditors are making a regular examination of our 
accounts and wish to verify the same from an independent 
source. We request that you kindly compare this statement 
with your records and advise Messrs. Ernst & Ernst, Pub¬ 
lic Accountants and Auditors, on the attached blank 
whether or not this statement is correct, noting any differ¬ 
ence thereon and returning same in the enclosed stamped 
envelope. 

Your prompt attention to this request will be appreciated. 
Very truly yours, 

.JULIUS GARFINCKEL & CO. 

This is not a dun but simply a request for verification. 

(detach here) 

No. F-25 

4 Ernst & Ernst, 

Gentlemen: 

The balance of $2,196.25 as of close of business May 27, 
1937, due the Julius Garfinckel & Co. does not include con¬ 
signed merchandise and is correct, except as noted below. 

Exceptions. To the best of my knowledge the above is 
correct. 

(Company) La Verne B. Moore 
(Official) 

Return this verification to the Baltimore, Md. office of Ernst 
& Ernst 

That the named defendant, La Verne Moore, and the Mrs. 
Mead Moore referred to in the above writing are one and 
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the same person, and plaintiff says that the plea of the stat¬ 
ute of limitations is of no effect. 

CORNELIUS H DOHERTY 
Attorney for Plaintiff. 

5 Rejoinder 

Filed September 16 1938 

# * • 


Comes now the defendant herein, La Verne Moore, by her 
attorney, and for rejoinder to the amended replication filed 
by the plaintiff herein, says that the plaintiff ought not to 
have or maintain his cause of action against the defendant 
by reason of anything in the amended replication, because 
she says that the said writing of acknowledgment referred 
to in the said amended replication was had and obtained of 
the defendant bv fraudulent representations made on be¬ 


half of and under the 
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nd was of no legal 


oeyer, whereas the true purpose was to 


e representatives of the p 
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Whereupon, the said defendant, having no knowledge of 
the legal significance of said writing, did execute and 
6 deliver to the said representatives of plaintiff’s as¬ 
signor the said writing, being therein and thereto 
moved and persuaded solely by the said false and fraudu¬ 
lent representations and by no other consideration whatso¬ 
ever. 

DAVIES RICHBERG BEEBE BUSICK & 
RICHARDSON 
ALFONS B LANDA 
ROBERT W MAPES 

Attorneys for Defendant 
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7 Motion for Judgment 

Filed September 19 1938 

# * * 

Comes now the plaintiff, Jennings A. Snider, by and 
through his attorney, Cornelius H. Doherty, and moves for 
judgment against the defendant, La Verne Moore, on the 
pleadings filed herein, and, for reasons therefor, says: 

1. That it appears from the pleadings that the defendant 
has set up no defense to the merits of the cause of action. 

2. That the defendant relies upon the plea of the Statute 
of Limitations, which is overcome by an acknowledgment, 
in writing. 

3. That the allegations of fraud are conclusions of law 
and are not sufficient upon which to base a defense to this 
action. 

4. And for other reasons apparent of record. 

CORNELIUS H DOHERTY 
Attorney for Plaintiff. 

To: 

Alfons B. Landa, Esquire 
815 15th Street, N. W. 

Washington, D. C. 

Attorney for Defendant. 

Please take notice that the points to be submitted in sup¬ 
port of this Motion and the authorities intended to be used 
are attached hereto. The rules of the above entitled 

8 Court require that, if you oppose the granting of the 
above Motion, you shall, within five days from the 

date of service of a copy of this Motion upon you, or such 
further time as the Court may grant or as the parties to 
this suit may agree upon, file in reply with the Clerk of 
said Court a statement of the points and authorities upon 
which you rely and serve a copy thereof upon counsel for 
the plaintiff. 

CORNELIUS H DOHERTY 
Attorney for Plaintiff. 

Service of copy of the foregoing Motion, Notice and 
Points and Authorities acknowledged this 19th day of Sep¬ 
tember, 1938. 

ALFONS B LANDA 
Attorney for Defendant. 
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9 Points and Authorities in Support of Motion 

for Judgment 

The cause of action against the defendant is based upon 
an open account in the sum of Two Thousand One Hundred 
Ninety-Six Dollars and Twenty-Five Cents ($2,196.25), for 
goods and merchandise purchased by the defendant from 
Julius Garfinckel, trading as Julius Garfinckel & Company, 
and which claim was, in writing, assigned to the plaintiff, 
and this is verified by an Affidavit of Merit, and to the Dec¬ 
laration and Affidavit of Merit the defendant filed a plea of 
the Statute of Limitations, which was supported by an Affi¬ 
davit of Defense covering only the defense of the Statute 
of Limitations, and in the Amended Replication filed by 
plaintiff there is set forth the form of the letter written to 
Mrs. Mead Moore, and in the said replication it is stated 
that Mrs. Mead Moore and the defendant, La Verne Moore, 
are one and the same person. This form contains a state¬ 
ment showing the balance of the defendant’s account with 
Julius Garfinckel & Company, and she is asked to verify 
this account and to return it to Ernst and Ernst, the audi¬ 
tors for Julius Garfinckel & Company, and the defendant, 
over her signature, states that the balance of Two Thou¬ 
sand One Hundred Ninety-Six Dollars and Twenty-Five 
Cents ($2,196.25) is correct to the best of her knowl- 

10 edge. It is true that the purpose assigned at that 
time for the writing is that it is for the purpose of 

the auditors’ checking from an independent source as to 
whether or not this amount is the correct amount due Julius 
Garfinckel & Company. The defendant was not, in any 
way, forced to sign her name and state that this amount 
was correct, but, having acknewledged this as the correct 
amount due, it stands as an acknowledgment that will bar 
the Statute of Limitations. 

The mere acknowledgment of a debt as a subsisting 
acknowledgment is sufficient under our Statute of Limi¬ 
tations. Hayden vs. International Banking Corporation, 
59 Appeals, 313. In the letter to Mrs. Mead Moore, set 
forth in the Amended Replication, in its first paragraph, is 
stated: “Attached below is statement showing the balance 
of your account as it appears on our records as of date 
mentioned therein,” and it clearly shows that the creditor 
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still held this account open as the account of the defendant, 
and she, over her signature, admitted that this, to the best 
of her knowledge, was the correct amount. 

It is, therefore, respectfully submitted that the motion 
for judgment should be granted. 

CORNELIUS H DOHERTY 
Attorney for Plaintiff. 

11 Points and Authorities in Opposition to 

Motion for Judgment. 

Filed October 4 1938 
* # # 

Comes now the defendant, La Verne Moore, by and 
through her attorneys, and presents these points and au¬ 
thorities in opposition to the Motion for Judgment filed by 
plaintiff herein, as follows: 

1. That it clearly appears from the pleadings that the 
defendant has set up the defense of fraud to the merits 
of the cause of action. 

As stated in Tyner vs. United States, 23 App. D. C. 324, 
362: “To defraud means, not only to deprive or to with¬ 
hold from one that which justly belongs to or is due him, 
but also to deprive him of any right, by artifice or wrong 
practiced upon him. ’ ’ 

The gist of defendant’s contention is that she has been 
deprived of the right to plead the statute of limitations by 
the artifice and wrong of plaintiff. Defendant contends, 
and she has so pleaded, that but for the fraud of plaintiff in 
inducing her to sign the alleged acknowledgment she would 
not have signed it and, if she had not signed it, a plea of the 
statute of limitations would prevail in this action. 

12 On page 2 of Plaintiff’s “Points and Authorities 
in Support of Motion for Judgment” he states: 

“The defendant was not, in any way, forced to sign her 
name—”. If this statement is to be taken as a denial 
that plaintiff is guilty of fraud, it has no place in the argu¬ 
ment in support of this motion because the rule is well es¬ 
tablished that on a motion for judgment the truth of the 
facts alleged in the pleading under attack is assumed. See 
St. Clair v. Conlon, 12 App. D. C. 161; Codington v. Stand- 
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ard Bank of California, 40 App. D. C. 409; Phoenix Mutual 
Life Insurance Co. v. Harris, 45 App. D. C. 474. 

2. Defendant admits that she relies upon the plea of the 
statute of limitations but denies that it is overcome by an 
acknowledgment because she says that the acknowledg¬ 
ment was obtained by fraud. The case of Hayden vs. In¬ 
ternational Banking Corporation, 59 App. 313, cited by 
plaintiff, is wholly irrelevant to this argument because, in 
that case, there vras no charge that the acknowledgment 
had been fraudulently obtained. Defendant admits that 
an acknowledgment rightfully obtained will remove the bar 
of the statute of limitations. 

3. That the allegations of fraud are not conclusions of 
law but that they are direct, specific and complete state¬ 
ments of the facts upon wdiich the charge is based. Defen¬ 
dant, in her pleading has alleged (1) that the misrepre¬ 
sentations upon which defendant relied were false; (2) that 
they were known to be false by the plaintiff; (3) exactly 
what the misrepresentations were; (4) that defendant did 

not know they were false; (5) that defendant acted 

13 upon them; and (6) that defendant would not have 
acted but for the false representations. 

4. That there are no other reasons apparent of record 
for granting the plaintiff’s motion. 

It is therefore respectfully submitted that the motion 
for judgment should be denied. 

DAVIES, RICHBERG BEEBE BUSICK & 
RICHARDSON 
ALFONS B LANDA 
ROBERT W MAPES 

Attorneys for Defendant 

Copy acknowledged this 4th day of October, 1938 

C H DOHERTY, Atty. 

14 Order Sustaining Motion for Judgment 

Filed October 14 1938 

• * # 

This cause coming on to be heard upon the motion for 
judgment filed herein by the plaintiff, Jennings A. Snider, 
and on the pleadings filed herein, and having been duly ar- 
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gued and considered, it is by the Court this 13th day of 
October, 1938, Ordered that the motion for judgment be, 
and the same hereby is, granted, and that judgment be en¬ 
tered herein against the defendant, La Verne Moore, in the 
sum of Twenty-One Hundred Ninety-Six Dollars and 
Twenty-Five Cents ($2196.25), with interest thereon from 
June 10, 1930, besides costs. 

By the Court: 

0 R LUHRING 

Justice 

Copy acknowledged this 13th day of October, 1938. 

ROBERT W MAPES 
Attorney for Defendant . 

15 Notice of Appeal 

Filed November 2 1938 

# * • 

Notice is hereby given this 2nd day of November 1938, 
that La Verne Moore hereby appeals to the United States 
Court of Appeals for the District of Columbia from the 
judgment of this Court entered on the 14th day of October, 
1938, in favor of Jennings A. Snider against said La Verne 
Moore 

ROBERT W MAPES & ALFONS B. LANDA 
Attorneys for La Verne Moore 

Memoranda 

NOVEMBER 2—1938. 

Cost Bond ($250.00) on appeal—filed. 

DECEMBER 30—1938. 

Writ of Attachment issued. Returned Served Riggs Na¬ 
tional Bank and Union Trust Company, Garnishees. 


16 Assignment of Error 

Filed December 30 1938 

* • • 

Comes now the defendant herein, La Verne Moore, by her 
attorneys, and assigns the following error as having been 
made by the Court herein. 
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(I) The Court erred in sustaining the plaintiff’s motion 
for judgment. 

DAVIES, RICHBERG BEEBE BUSICK & 
RICHARDSON 
ALFONS B LANDA 
ROBERT W MAPES 

Attorneys for Defendant 

Copy received this 29th day of December, 1938. 

C. H. DOHERTY. 

17 Appellant’s Designation of Record on Appeal 

Filed December 30 1938 

# * • 

The Clerk will include in the record on appeal in this 
cause the following: 

(1) Declaration. 

(2) Plea of Statute of Limitations. 

(3) Amended Replication. 

(4) Rejoinder. 

(5) Motion for Judgment. 

(6) Points and Authorities in support of Motion for 
Judgment. 

(7) Points and Authorities in opposition to Motion for 
J udgment. 

(8) Order sustaining Motion for Judgment. 

(9) Notice of Appeal. 

(10) Assignment of Error. 

(II) This Designation. 

DAVIES, RICHBERG BEEBE BUSICK & 
RICHARDSON 
ALFONS B LANDA 
ROBERT W MAPES 

Attorneys for Defendant 

A Copy acknowledged this 30th day of December, 193S— 

C H DOHERTY, atty. 
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18 Additional Designation of Record 

Filed January 7 1939 

• * # 

Comes now the plaintiff, Jennings H. Snider, by and 
through his attorney, Cornelius H. Doherty, and requests 
the Clerk to include in the record for appeal the following: 

Memo covering the date and order in the record of execu¬ 
tions issued in this cause. 

CORNELIUS H DOHERTY 
Attorney for Plaintiff. 

Copy of the foregoing acknowledged this 7th day of Jan¬ 
uary, 1939. 

ALFONS B LANDA 
Attorney for Defendant. 

19 District Court of the United States for the 

District of Columbia 

United States of America, 

District of Columbia , ss: 

I, Charles E. Stewart, Clerk of the District Court of the 
United States for the District of Columbia, hereby certify 
the foregoing pages numbered from 1 to 18, both inclusive, 
to be a true and correct transcript of the record, accord¬ 
ing to directions of counsel herein filed, copies of which are 
made part of this transcript, in cause No. 89950 at Law, 
wherein Jennings A. Snider is Plaintiff and La Yerne 
Moore is Defendant, as the same remains upon the files and 
of record in said Court. 

In Testimony Whereof, I hereunto subscribe my name 
and affix the seal of said Court, at the City of Washington, 
in said District, this 11th day of January, 1939. 

C. E. STEWART, 

(Seal) Clerk. 

Endorsed on Cover: No. 7322 La Verne Moore, Appel¬ 
lant, vs. Jennings A. Snider United States Court of Ap¬ 
peals for the District of Columbia Filed Jan 14 1939 
Joseph W. Stewart, Clerk. 





Davies, Richberg, Beebe, Busick & Richardson, 

Seth W. Richardson, 
Alfons B. Landa, 

Attorneys for Appellant. 


PRINTED BY THE NATIONAL PUBLISHINO COMPANY, WASHINGTON, D. C. 






INDEX 


Page 


STATEMENT OF THE CASE_ 1 

ASSIGNMENT OF ERRORS_ 2 

ARGUMENT_ 2 

I. The Statute of Limitations Is a Legitimate 
and Proper Defense_ 2 

II. The Facts Alleged in Defendant’s Answer 
Showing Fraud on the Defendant Must Be 
Assumed to be True_ 4 


III. An Acknowledgment of a Subsisting Obliga¬ 

tion Is Sufficient to Toll the Statute of Limita¬ 
tions Where the Law Can Imply from that Ac¬ 
knowledgment a Promise to Pay, but There 
Must Be Nothing in the Accompanying Cir¬ 
cumstances Which Would Rebut the Possi¬ 
bility of Such Implication_ 4 

IV. An Application of the Principles of Law Dis¬ 
cussed, to the Facts of the Instant Case, Leads 
to the Conclusion that a Promise to Pay Can¬ 
not Be Inferred from the Paper Signed by 


Appellant_ 8 

CONCLUSION___ 10 


TABLE OF CITATIONS 

Bell vs. Morrison, 1 Pet. 351_3,5, 6 

City of Fort Scott vs. Hickman, 5 Sup. Ct. Rep. 56_5, 6 

Codington vs. Standard Bank of California, 40 App. 

D. C. 409—__ 

Dupree vs. Mansur, 29 Sup. Ct. Rep. 548 
Ellicott vs. Nichols, 48 Am. Dec. 546_ 


CO CO ^ 















Page 

Hayden vs. International Banking Corp., 59 App. 

D. C. 313, 41 Fed. (2) 107_ 4 

Park vs. Park , 70 N. E. 493, 32 Ind. App. 642_ 8 

Phoenix Mutual Life Ins. Co. vs. Harris, 45 App. 

D. C. 474_ 4 

Rahilly vs. O'Laughlin, 1 Fed. (2) 1_5, 8 

Rathbun vs. Baumel, 191 N. W. 297_ 9 

Sheppard vs. Thompson, 122 U. S. 231_5, 8 

Smith vs. Leeper, 32 N. C. 86_ 7 

St. Clair vs. Conlan, 12 App. D. C. 161_ 4 

Tillett vs. Commonwealth, 48 Ky. 438- 7 

Treadway vs. Treadway, 5 Ill. App. 478_ 7 

Tyner vs. United States, 23 App. D. C. 324_ 3 

United States vs. Oregon Lumber Co., 260 U. S. 290_ 2 

17R.C.L.897 - 8 














UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA 

January Term, 1939 

No. 7322 


La Verne Moore, Appellant, 


vs. 


Jennings A. Snider, Appellee. 


BRIEF FOR APPELLANT 
STATEMENT OF THE CASE 

This is an appeal from a decision of the District Court 
of the United States for the District of Columbia granting 
a motion for judgment filed by the plaintiff below, and 
permitting entry of judgment thereon. 

The action was one for payment of goods purchased 
from Julius Garfinckel and Co. in the amount of $2,196.25, 
with interest thereon from June 10,1930. 

The action was originally instituted by the filing of 
the plaintiff’s declaration on March 7, 1938, which the 
defendant answered with a plea of the statute of limita¬ 
tions (R. 1, 2). In response thereto, the plaintiff then 
pleaded a written instrument which he contended tolled 
the statute of limitations (R. 3). In answer, the de¬ 
fendant then pleaded that the said writing referred to in 
said amended replication was had and obtained from the 
defendant by fraudulent representations, in that before 
the defendant signed said writing the said plaintiff’s 
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assignor did falsely, fraudulently, and deceitfully repre¬ 
sent and declare to the defendant that the said writing 
was for the one and only purpose of verifying their 
accounts, and was of no legal significance whatsoever, 
whereas, the true purpose was to defeat the statute of 
limitations, this truth being well known to the repre¬ 
sentatives of the plaintiff’s assignor (R. 4). 

Plaintiff asserted that such allegations were conclusions 
of law only, and constituted no defense to the promise of 
payment implied from the alleged acknowledgment (R. 5). 

On these pleadings, the court below granted the motion 
for judgment on behalf of the plaintiff. This appeal is 
taken from the granting of that motion, and the judg¬ 
ment entered thereon. 

ASSIGNMENT OF ERRORS 

It is contended on behalf of the plaintiff in error, de¬ 
fendant below, that the District Court of the District of 
Columbia erred in the following particulars: 

1. The District Court was in error in refusing to permit 
defendant to prove the facts attending the signing of 
the written instrument. 

2. The District Court was in error in granting the 
motion for judgment filed by plaintiff below, and in per¬ 
mitting the entry of judgment thereon. 

ARGUMENT 

I. 

The Statute of Limitations is a Legitimate and Proper 

Defense. 

It is well settled that the plea of the statute of limita¬ 
tions is a legitimate defense. In the case of United 
States vs. Oregon Lumber Company , 260 U. S. 290, 299, 
it was said 
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“The defense of the statute of limitations is not 
a technical defense but substantial and meritori¬ 
ous. The great weight of modern authority is to 
this effect.” 

The words of Justice Story in the case of Bell vs. 
Morrison, 1 Pet. 351, at page 359, fully illustrate the 
reason why the statute of limitations must be considered 
a proper defense. 

“It has often been matter of regret, in modern 
times, that, in the construction of the statute of 
limitations, the decisions had not proceeded upon 
principles better adapted to carry into effect the 
real objects of the statute; that instead of being 
viewed in an unfavorable light, as an unjust and 
discreditable defence, it had received such sup¬ 
port, as would have made it, what it was intended 
to be, emphatically, a statute of repose. It is a 
wise and beneficial law, not designed merely to 
raise a presumption of payment of a just debt, 
from lapse of time, but to afford security against 
stale demands, after the true state of the trans¬ 
actions may have been forgotten, or be incapable 
of explanation, by reason of the death or removal 
of witnesses.” 

Also see Dupree vs. Mansur, 29 Sup. Ct. Rep. 548, at 
page 549. 

This defense being substantial and legitimate, it fol¬ 
lows therefrom that the right to avail one’s self of that 
defense is in and of itself a substantial right, and that 
any deprivation of that right by unfair means, such as 
false and intentional misrepresentations, is wrongful, and 
constitutes actionable fraud upon the party having that 
right. 

In Tyner vs. United States, 23 App. D. C. 324, page 362, 
it is stated: 
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“To ‘defraud' means, not only to deprive or to 
withhold from one that which justly belongs to or 
is due him, but also to deprive him of any right, by 
artifice or wrong practiced upon him." 

II. 

The Facts Alleged in Defendant's Answer Showing Fraud 
on the Defendant Must Be Assumed to be True 

In opposition to the alleged acknowledgment pleaded by 
plaintiff, defendant alleged that plaintiff did falsely, 
knowingly, and with the intention of deceiving defendant, 
represent to the defendant that said acknowledgment was 
only for the purpose of verifying or checking their ac¬ 
counts for auditing purposes, and that the acknowledgment 
had no legal significance whatsoever. These representa¬ 
tions were made although the answer states that the 
plaintiff knew that the real purpose of the alleged ac¬ 
knowledgment was to defeat the right of the defendant 
to rely upon the statute of limitations (R. 4). 

For the purposes of this appeal, the truth of the allega¬ 
tions contained in the defendant's answer must be as¬ 
sumed. See St. Clair vs. Conlan, 12 App. D. C. 161; Cod¬ 
ington vs. Standard Bank of California, 40 App. D. C. 409; 
Phoenix Mutual Life Insurance Co. vs. Harris, 45 App. 
D. C. 474. 

III. 

Plaintiff below in support of his motion for judgment 
relied entirely upon the case of Hayden vs. International 
Banking Corporation, 59 App. D. C. 313; 41 Fed. (2) 107. 
In that case the court stated: 

“By these writings appellant acknowledged the 
debt in suit as a still subsisting personal obliga¬ 
tion, and that constitutes an implied promise to 
pay, and is sufficient to remove the bar of the 
statute of limitations.” 
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Plaintiff here relies upon such implied promise, spring¬ 
ing from the aforesaid claimed acknowledgment. But, 
for an acknowledgment in and of itself to be sufficient to 
preclude reliance on the statute of limitations, there must 
be nothing in the accompanying circumstances that would 
rebut an implication of a promise to pay. 

In the case of Rahilly vs. O’Laughlin, 1 Fed. (2) 1, 3, 
the Circuit Court of Appeals, Eighth Circuit, had occasion 
to consider this proposition, citing the leading cases of 
Bell vs. Morrison, supra; City of Fort Scott vs. Hickman, 
5 Sup. Ct. Rep. 56, 63-64; Sheppard vs. Thompson, 122 
U. S. 231. The court stated the prevailing rule, as follows: 

“In considering the subject, it should ever be 
remembered that statutes of limitation are not 
now considered by the courts generally as based 
upon the presumption of payment from lapse of 
time, but are regarded as statutes of repose, for 
the peace, good order, and welfare of society. 
Therefore the mere acknowledgment of a debt is 
not sufficient, unless such acknowledgment is one 
from which a promise to pay is clearly inferable. 
Statutes of limitations are entitled to the same 
respect as other statutes. There is no reason why 
they should be frittered away.” (Italics ours.) 

The rule is, as stated by this court, that the acknowledg¬ 
ment of a subsisting obligation is sufficient to bar the 
statute, as a new promise to pay will be implied from the 
acknowledgment. It is this implied promise which is to 
be regarded as revitalizing or reanimating the old promise 
so that an action may be had thereon. 

It follows, therefore, that the presumption or implica¬ 
tion of a new promise may be rebutted by other facts 
attending the circumstances of the making of the 
acknowledgment. 

The leading case on this point is the case of Bell vs. 
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Morrison, swpra, decided in January, 1828. In that case 
the court stated: 

“We adhere to the doctrine thus stated, and 
think it the only exposition of the statute, which 
is consistent with its true object and import. If 
the bar is sought to be removed by the proof of 
a new promise, that promise, as a new cause of 
action, ought to be proved in a clear and explicit 
manner, and be, in its terms, unequivocal and de¬ 
terminate ; and if any conditions are annexed, they 
ought to be shown to be performed. If there be 
no express promise, but a promise is to be raised 
by implication of law, from the acknowledgment of 
the party, such acknowledgment ought to contain 
an unqualified and direct admission of a previous, 
subsisting debt, which the party is liable, and 
willing, to pay. If there be accompanying circum¬ 
stances, which repel the presumption of a promise 
or intention to pay; if the expressions be equivocal, 
vague and indeterminate, leading to no certain 
conclusion, but at best to probable inferences, 
which may affect different minds in different 
ways; we think, they ought not to go to a jury 
as evidence of a new promise, to revive the cause 
of action. Any other course would open all the 
mischiefs against which the statute was intended 
to guard innocent persons, and expose them to the 
danger of being entrapped in careless conversa¬ 
tions, and betrayed by perjuries.” 

Such statement of the law has been affirmed in numerous 
cases. 

In the case of City of Fort Scott vs. Hickman, supra, 
the Supreme Court of the United States said: 

“The settled doctrine in Kansas, and the weight 
of authority elsewhere, is that statutes of limita- 
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tion are statutes of repose, and not merely statutes 
of presumption of payment. Therefore, to deprive 
a debtor of the benefit of such a statute by an 
acknowledgment of indebtedness, there must be 
an acknowledgment to the creditor as to the par¬ 
ticular claim, and it must be shown to have been 
intentional.” 

To the same effect are the following cases: 

Tillett vs. Commonwealth, 48 Ky. 438, wherein it was 
held: 

“* * * a mere promise by the surety (after 
the bar was complete), to pay the bond, or a mere 
acknowledgment of its subsisting obligation would 
not preclude his subsequent reliance on the statute 
unless he acted with a knowledge of his legal con¬ 
dition and rights with respect to the bond and 
with the intention to give it efficacy as a bond 
by his promise or acknowledgment, * * *.” 


Treadway vs. Treadway, 5 Ill. App. 478, wherein it was 
held: 


“Nothing short of an express promise to pay, or 
an unqualified admission that the debt is due and 
unpaid, nothing being said or done at the time 
rebutting a promise to pay will obviate the bar of 
the statute of limitations.” 


Smith vs. Leeper, 32 N. C. 86, where it was stated: 

“The law will always imply a promise, when 
there is an acknowledgment of a subsisting debt, 
unless there be something to rebut the impli¬ 
cation.” 
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Park vs. Park, 70 N. E. 493, 32 Ind. App. 642, where it 
was held: 


“If the acknowledgment is coupled with ex¬ 
pressions which repel the presumption of a promise 
or of intention to pay, it will not be sufficient to 
avoid the operation of the statute. 

“The acknowledgment must be considered in 
connection with the accompanying circumstances.” 

Also see Sheppard vs. Thompson, supra; Raliilly vs. 
O'Laughlin, supra; 17 R. C. L. 807. 

IV. 

An Application of the Principles of Law Discussed, to the 
Facts of the Instant Case. Leads to the Conclusion 
that a Promise to Pay Cannot Be Inferred from the 
Paper Signed by Appellant. 

Applying the foregoing principles to the facts of the 
present case, it is to be observed that the plaintiff below 
intentionally represented to the defendants below that the 
paper which she signed was for the purpose of verifying 
records, and for that purpose only, when the plaintiff 
secretly knew that it was to be used to defeat the statute 
of limitations. It was only on these representations and 
for that purpose that the defendant signed such paper. 

Further, the plaintiff below knowingly falsely repre¬ 
sented to the defendant that the alleged acknowledgment 
had no legal significance whatsoever. It was only under 
these circumstances and for the auditing purpose above 
stated, that the defendant signed it. The defendant 
pleaded that she believed and acted in full reliance upon 
the representations made by the plaintiff. Had she 
known, or had she had reason to believe, that the plaintiff 
would use said instrument for any other purpose, she 
would not have signed it. 
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These facts unquestionably show fraud on the part of 
the plaintiff in inducing the defendant’s signature to the 
alleged acknowledgment. Under these circumstances, the 
alleged acknowledgment can have no legal significance 
whatsoever. As was stated in Ratlibun vs. Baumel, 191 
N. W. 297: 

“It is a fundamental proposition that fraud in 
the procurement of any written instrument vitiates 
it in the hands of one seeking to benefit thereby. 
* * * Also, it is an established maxim that one 
cannot lawfully profit by his own wrong.” 

“And certainly”, as was stated in Ellicott vs. Nichols, 
48 Am. Dec. 546, “the legal proposition is perfectly clear, 
that from an acknowledgment tainted and vitiated by 
fraud the law would infer no promise.” 

Assuming, arguendo, that the facts pleaded do not con¬ 
stitute fraud, they certainly would rebut any possible 
inference from the instrument itself of a promise to pay. 
The hesitancy of the defendant in signing the paper, the 
asserted purpose for which it was wanted, and her ap¬ 
parent reluctance to sign anything clearly indicated that 
she had no intention whatsoever of making a new promise 
to pay the debt, all of which plaintiff well knew. 

If any implication could be placed upon these facts, it 
must be to the effect that she did not intend to give up her 
right to rely upon the statute of limitations. 

Thus plaintiff, in asserting that defendant pleaded legal 
conclusions, mistakes the whole point involved, which is, 
that, if proof is offered to show that the paper was not 
intended as an acknowledgment, no implied promise to pay 
follows, and, to show the lack of intention, the statement 
by plaintiff as to the purpose for which the paper was 
wanted, and that it was without legal significance, was 
not only false, but prohibitive of any conclusion that the 
paper was intended as an acknowledgment, with a con¬ 
sequent implied promise to pay. 
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CONCLUSION 

The claim was outlawed. The statute was a legitimate 
defense. The alleged acknowledgment could only imply 
a promise to pay, if it was intentionally given as an ac¬ 
knowledgment. The language of the paper says nothing 
about payment. Promise of payment follows only because 
of the implication, as held in the Hayden case (supra). 
Such implication cannot exist if intention did not exist. 
The fraud alleged to have been practiced upon defendant 
shows that no promise could possibly be implied. The 
recital that the paper “had no legal significance”, is a bar 
to a claim that promise of payment is to be inferred. 
Defendant seeks the opportunity to prove the truth of her 
answer, and the ruling below preventing such proof, 
should be reversed. 


Respectfully submitted. 


Davies, Richberg. Beebe. Busick & Richardson. 

Seth W. Richardson. 
Alfons B. Landa. 

Attorneys tor Appellant. 
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No. 7322 


La Verne Moore, Appellant , 


v. 

Jennings A. Snider, Appellee. 


BRIEF FOR APPELLEE. 


STATEMENT OF CASE. 

This is an appeal from a judgment entered by the 
District Court of the United States for the District of 
Columbia in favor of the appellee, Jennings A. Snider, 
against the appellant, La Verne Moore, in the sum of 
Twenty-One Hundred Ninety-Six Dollars and Twenty- 
Five Cents ($2196.25), with interest from June 10, 
1930, entered on October 14, 1938. 
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The Declaration (R. 1) alleges that the appellant 
purchased certain articles of merchandise from Julius 
Garfinekel, trading as Julius Garfinckel & Company, in 
the sum of Twenty-One Hundred Ninety-Six Dollars 
and Twenty-Five Cents ($2196.25) and that this claim 
was assigned to Jennings A. Snider, the appellee here, 
and the appellant (R. 2) filed a Plea, which Plea did 
not deny the amount nor the justness of the claim, but 
merely set forth that the remedy was barred by reason 
of the Statute of Limitations, and thereafter the ap¬ 
pellee filed an Amended Replication (R. 2-4), which 
set forth in full a certain writing addressed to the ap¬ 
pellant, stating that the balance on the books of Julius 
Garfinckel & Company owing by the appellant .was 
Twenty-One Hundred Ninety-Six Dollars and Twenty- 
Five Cents ($2196.25) as of May 27,1927, and requested 
her to advise the Auditors whether or not this was 
correct, and the appellant placed on this writing the 
following: “To the best of my knowledge the above is 
correct.’’, and signed her name and mailed the veri¬ 
fication to the Baltimore Office of the Auditors. 

To this Amended Replication, the appellant filed a 
Rejoinder (R. 4), in which she alleges that plaintiff’s 
assignor made certain allegations that this writing was 
of no legal significance whatever, and that sin*, having 
no knowledge of the legal significance of the writing, 
did execute and deliver the writing to the representa¬ 
tives of plaintiff's assignor, and thereafter the ap¬ 
pellee filed a motion for judgment in accordance with 
Rule 5(5 of the Rules of Civil Procedure for the District 
Court of the United States, and on October 14, 1928, 
the motion for judgment was sustained and a judg¬ 
ment entered against the appellant. 
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All the pleadings filed herein were supported by 
affidavits which have not been made a part of the rec¬ 
ord, and not being necessary under Rule 56 referred 
to above. 

ARGUMENT. 

I. 

The Written Acknowledgment of Appellant Takes the 
Case Out of the Statute of Limitations. 

It is conceded that without the writing set forth in 
the Amended Replication that the action by the appel¬ 
lee is barred by the Statute of Limitations, and the 
legitimacy of a plea of the Statute of Limitations is 
not questioned by the appellee. 

In Talbott v. Hill ct al., 49 Apps., Page 97, this Court 
said: 


“Moreover, the statute of limitations, as con¬ 
strued by this court (Hal! v. District of Columbia, 
47 App. D. C. 552), is a statute of repose, and not 
one of payment or cancellation. It is a bar to the 
remedy only, and does not extinguish or even im¬ 
pair the obligation of the debtor. Consequently, 
if the statute of limitations did prohibit the ap¬ 
pellees from acting, it would still leave the debt 
unsatisfied.” 

Title 11, Chapter 1, Section 5 of the Code of the 
District of Columbia, provides as follows: 

“In actions of debt or upon the case grounded 
upon any simple contract, no acknowledgment or 
promise by words only shall be deemed sufficient 
evidence of a new or continuing contract whereby 
to take any case out of the operation of the stat¬ 
ute of limitations or to deprive any party of the 
benefit thereof unless such acknowledgment or 
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promise shall be made or contained by or in some 
writing to be signed by the party chargeable 
thereby.” 

The Section of the Code above referred to does not 
require that there be an acknowledgment and a prom¬ 
ise to pay, but a mere acknowledgment that it is still a 
subsisting obligation is sufficient. 

In Green v. Reeves , 47 Appeals, 83, the Court said: 

“A distinct and unequivocal acknowledgment by 
the debtor of the debt as a still subsisting personal 
obligation constitutes an implied promise to pay 
it, and this, ‘according to all the authorities, is all 
that is required to remove the statute in the case 
of a simple contract.’ ” 

The statement signed by the appellant, and which 
was produced in open Court, and as set forth in the 
Amended Replication (R. 3) begins: “Attached be¬ 
low is statement showing the balance of your account 
as it appears on our records as of date mentioned 
therein.”, and to this notation, the appellant says: 
“To the best of my knowledge the above is correct.” 
This statement was returned to the Baltimore Office of 
the Auditors and was carried by them as an open and 
just claim of Julius Garfinckel & Company against the 
appellant. 

The question of what constitutes a sufficient acknowl¬ 
edgment to satisfy the statute above set forth was re¬ 
ferred to in the case of Catholic University v. Wagga- 
man, 32 Apps., 307, in which case the Court, on Page 
316, said: 

“There is great conflict in the decisions of the 
courts of this country as to just what is sufficient 
to constitute such an acknowledgment as will re- 
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move the bar of the statute of limitations. In 
fact, each case must largely depend upon the facts 
therein disclosed. It would be fruitless to attempt 
to deduce any exact and uniform rule from the de¬ 
cisions. As said by this court in the case of Bean 
v. Wheatley, 13 App. D. C. 473: ‘No set form of 
words is required to constitute an acknowledg¬ 
ment of the debt. Such acknowledgment may be 
inferred even from facts or acts, without words of 
express acknowledgment, as from part payment of 
the claim, or other clear and definite recognition 
of the present existence of the debt in suit. 2 
Greenl. Ev. sec. 441. And in all cases it is for 
the court to determine what kind of promise or 
acknowledgment is sufficient to remove the bar of 
the act of limitations, though the evidence offered 
to establish such promise or acknowledgment of 
the debt is required to be submitted to the jury, as 
in other cases of fact, under the direction of the 
court. ’ ” 

and again on Page 318, the Court said: 

“In this District (Code, sec. 1271 (31 Stat. at L. 
1390, chap. S54)) it is not required, as in some 
jurisdictions, that there shall be both an acknowl¬ 
edgment of the debt and a promise to pay in writ¬ 
ing, to remove the bar of the statute of limitations. 
The acknowledgment need not be in any particu¬ 
lar form, or contain any particular substance. It 
is sufficient if the writing be such that the admis¬ 
sion of the debt as a subsisting one, and the will¬ 
ingness to pay, may be reasonably inferred. The 
acknowledgment need not be express, but may be 
inferred from the facts or acts of the debtor. It 
must, however, be distinct, unqualified, and un¬ 
conditional, and must refer to a present existing 
debt. 

It is well settled that a court will not permit a 
jury to draw inferences that are based upon mere 
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presumptions. A jury may only indulge in infer¬ 
ences and presumptions that arise directly from 
the facts in the case. United States v. Ross, 92 
U. S. 281, 23 L. ed. 707.” 

In this case we do not have to rely upon the question 
of any oral testimony but merely an interpretation of 
the words as set forth in the writing which is con¬ 
tained in the Amended Replication, and this clearly 
shows that the appellant acknowledged that there was 
a present subsisting obligation in the sum of Twenty- 
One Hundred Ninety-Six Dollars and Twenty-Five 
Cents ($2196.25) owing by her to Julius Garfinckel & 
Company. 

In Jlayden v. International Banking Corporation , 
59 Apps., 313, the Court said, at Page 315: 

“This Court has uniformly held that an ac¬ 
knowledgment of a debt as a still subsisting per¬ 
sonal obligation, as distinguished from a promise 
to pay, express or implied, is sufficient to avoid 
the bar of the statute, or, as it is sometimes said, 
that there is iipplied in law a promise to pay an 
acknowledged debt.” 


n. 

The Fraud Alleged by Appellant Refers Merely to a 
Legal Opinion and Not Binding on Appellee. 

The appellant in her Rejoinder refers generally to 
certain fraudulent representations made on behalf of 
appellee’s assignor but the real substance of the Re¬ 
joinder is that the appellant had no knowledge con¬ 
cerning the legal significance of the writing contained 
in the Amended Replication. 
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Rule 9 (b) of the Rules of Civil Procedure of the 
District Court of the United States, is as follows: 

“In all averments of fraud or mistake, the cir¬ 
cumstances constituting fraud or mistake shall be 
stated with particularity.’’ 

The appellant has failed to allege any fraud on the 
part of the appellee with such particularity that would 
be in accord with Rule 9 (b). 

The real question remaining is whether or not the 
lack of knowledge on the part of the appellant, as to 
the legal significance of the writing set forth in the 
Amended Replication, can be availed of by her at this 
time. 

In the case of Upton, Assignee v. Tribilcock, 91 
United States, Page 50, the Court said: 

“A representation of what the law will or will 
not permit to be done is one on which the party 
to whom it is made has no right to rely; and if he 
does so it is his folly, and he cannot ask the law 
to relieve him from the consequences. The truth 
or falsehood of such a representation can be 
tested by ordinary vigilance and attention. It is 
an opinion in regard to the law, and is always un¬ 
derstood as such.” 

In the case of Mutual Life Insurance Co. v. Pliinney, 
178 United States, 327, the Court, at Page 342, said: 

“He was chargeable with knowledge, just ex¬ 
actly as the insurance company was. Sturm v. 
Boker, 150 U. S. 312, is decisive of this question. 
In that case the statement of the insured as to a 
question of law was insisted upon as conclusive, 
but this court said (p. 336): 

‘Both the defendants and the insurance com¬ 
panies had the written contracts before them, 
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and were presumed, as a matter of law, to know 
their legal effect and operation. What the com¬ 
plainant said in his testimony was a statement 
of opinion upon a question of law, where the 
facts were equally well known to both parties. 
Such statements of opinion do not operate as an 
estoppel. If he had said, in express terms, 
that by that contract he was responsible for the 
loss, it would have been, under the circum¬ 
stances, only the expression of opinion as to the 
law of the contract, and not a declaration or ad¬ 
mission of a fact, such as would estop him from 
subsequently taking a different position as to 
the true interpretation of the written instru¬ 
ment. 

‘In Brant v. Virginia Coal & Iron Co., 93 U. S. 
326, 337, it was said: “Where the condition of 
the title is known to both parties, or both have 
the same means of ascertaining the truth, there 
can be no estoppel.” 

‘So in Brewster v. Striker, 2 N. Y. 19, and 
Norton v. Coons, 6 N. Y. 33, and approved in 
Chatfield v. Simonson et al., 92 N. Y. 209, 218, 
where it was ruled “that the assertion of a 
legal conclusion, where the facts were all stated, 
did not operate as an estoppel upon the party 
making such assertion.” ’ 

“So, whatever the local agent may have said as 
to the condition of the contract, was a mere ex¬ 
pression of opinion as to a matter of law in re¬ 
spect to which both parties were equally charge¬ 
able with knowledge. It seems to us clear that 
only because of the inference to be drawn from 
the rejection of the instruction asked by the de¬ 
fendant, and the giving of the instruction with 
this suggestion of false representation or deceit, 
can the verdict of the jury be accounted for.” 


0 
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In the case of Central Union Fire Insurance Co. v. 
Kelly, 282 Fed. Rep. 772, the appellant insurance com¬ 
pany had removed a case to the Federal District 
Court, and thereafter the insurance company, rely¬ 
ing upon certain statements concerning the law by 
the State Superintendent of Insurance, stipulated that 
the case should be returned to the State Court where 
a judgment was entered against the appellant. It was 
contended in the Court of Appeals that the insurance 
company had relied upon the statements of the Super¬ 
intendent of Insurance, and the Court, at Page 774, 
said: 


“The decision was that the defendant and its 
counsel knew the superintendent had no lawful 
authority to revoke the defendant’s license, and 
any attempt to do so would be promptly enjoined; 
that, conceding the opinion of the Attorney Gen¬ 
eral should have been communicated to the de¬ 
fendant’s counsel, it was upon a matter of law of 
which defendant’s counsel w T as conclusively pre¬ 
sumed to be informed, citing Mutual Life Ins. Co. 
v. Phinney, 178 U. S. 327, 20 Sup. Ct. 906, 44 L. 
Ed. 1088, Clem v. Newcastle, etc., R. Co., 9 Ind. 
488, 68 Am. Dec. 653, and Burt v. Bowles, 69 Ind. 
1; and that conceding the stipulation to remand 
the case was obtained by fraud and concealment 
of the letter of the Attorney General, yet the judg¬ 
ment of the state court, rendered upon jurisdic¬ 
tion, would not be enjoined, because a valid de¬ 
fense to the action was not alleged or made out. 

Our consideration of the case must be based on 
the findings of the trial court and the proof, which 
substantially established the averments of the bill. 
The chief ground of complaint urged by appel¬ 
lant is of the misrepresentation and concealment 
of the opinion and attitude of the Attorney Gen¬ 
eral. Notwithstanding the influence thereof upon 


10 


appellant and its counsel, we agree with the trial 
court that it was with regard only to matters of 
law, namely, first, whether the state law (section 
4122, Gen. Stat. 1909), which provides as a con¬ 
dition to license foreign companies must file an 
irrevocable consent that actions may be com¬ 
menced against them in any county where the 
cause of action shall arise or in which the plaintiff 
may reside, was aimed at removals; and, second, 
whether the state license of this company might 

be revoked because of the removal of the case. 

# * * 

As was decided by the court below, the company 
and its counsel were presumed to know the law; 
and, if so, they were not entitled to complain of 
injury from reliance upon a mistaken statement 
of it by the insurance department, or a misrepre¬ 
sentation or concealment of the Attorney Gen¬ 
eral’s opinion. We agree, therefore, with the con¬ 
clusion reached by the trial court, and its decree 
dismissing the bill of the insurance company is ac¬ 
cordingly affirmed.” 

The Rejoinder clearly relies upon a defense based 
upon a representation as to the law, and the cases 
above cited clearly hold that such a defense is not 
available to the appellant. 

There is no allegation in the Rejoinder that ap¬ 
pellee’s assignor ever stated that this writing would 
not be used to defeat the plea of the Statute of Limi¬ 
tations, but the -writing itself is clear that Julius Gar- 
finckel & Company had a definite charge on their books 
against the appellant and she stated that this charge 
was correct, and in Baker v. Baker, 54 Appeals, 217, 
this Court said: 

“False representation as to matters of inten¬ 
tion, not amounting to a matter of fact, although 
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it may have influenced a transaction, is not a 
fraud at law. * * * No statement as to what 
will be done, or is intended to be done, in the fu¬ 
ture, constitutes fraud.” 

CONCLUSION. 

It is respectfully submitted that the acknowledg¬ 
ment set forth in the Amended Replication consti¬ 
tutes a sufficient acknowledgment of the claim to take 
it out of the operation of the Statute of Limitations, 
and that it appears that by reason of this acknowledg¬ 
ment the appellant has permitted Julius Garfinckel & 
Company to hold itself out as having an available 
asset of Twenty-One Hundred Ninety-Six Dollars 
and Twenty-Five Cents ($2196.25), and that she 
would be estopped at this time to say that by reason 
of her ignorance concerning the legal significance of 
the writing that she had no intention of paying this 
obligation, and it is respectfully submitted that the 
judgment of the District Court should be affirmed. 

Respectfully submitted, 

Cornelius H. Doherty, 

1010 Vermont Avenue, N. W., 
Washington, D. C. 

Attorney for Appellee. 



